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(f) A defective certification shall not
deprive a court or an agency BCA of ju-
risdiction over that claim. Prior to the
entry of a final judgment by a court or
a decision by an agency BCA, however,
the court or agency BCA shall require
a defective certification to be cor-
rected.

[59 FR 11381, Mar. 10, 1994, as amended at 60
FR 48218, 48230, Sept. 18, 1995; 62 FR 51271,
Sept. 30, 1997; 63 FR 58595, Oct. 30, 1998]

33.208 Interest on claims.
(a) The Government shall pay inter-

est on a contractor’s claim on the
amount found due and unpaid from the
date that—

(1) The contracting officer receives
the claim (certified if required by
33.207(a)); or

(2) Payment otherwise would be due,
if that date is later, until the date of
payment.

(b) Simple interest on claims shall be
paid at the rate, fixed by the Secretary
of the Treasury as provided in the Act,
which is applicable to the period during
which the contracting officer receives
the claim and then at the rate applica-
ble for each 6-month period as fixed by
the Treasury Secretary during the
pendency of the claim. (See 32.614 for
the right of the Government to collect
interest on its claims against a con-
tractor).

(c) With regard to claims having de-
fective certifications, interest shall be
paid from either the date that the con-
tracting officer initially receives the
claim or October 29, 1992, whichever is
later. However, if a contractor has pro-
vided a proper certificate prior to Octo-
ber 29, 1992, after submission of a defec-
tive certificate, interest shall be paid
from the date of receipt by the Govern-
ment of a proper certificate.

[59 FR 11381, Mar. 10, 1994, as amended at 60
FR 48230, Sept. 18, 1995]

33.209 Suspected fraudulent claims.
If the contractor is unable to support

any part of the claim and there is evi-
dence that the inability is attributable
to misrepresentation of fact or to fraud
on the part of the contractor, the con-
tracting officer shall refer the matter
to the agency official responsible for
investigating fraud.

33.210 Contracting officer’s authority.
Except as provided in this section,

contracting officers are authorized,
within any specific limitations of their
warrants, to decide or resolve all
claims arising under or relating to a
contract subject to the Act. In accord-
ance with agency policies and 33.214,
contracting officers are authorized to
use ADR procedures to resolve claims.
The authority to decide or resolve
claims does not extend to—

(a) A claim or dispute for penalties or
forfeitures prescribed by statute or reg-
ulation that another Federal agency is
specifically authorized to administer,
settle, or determine; or

(b) The settlement, compromise, pay-
ment or adjustment of any claim in-
volving fraud.

[48 FR 42349, Sept. 19, 1983. Redesignated and
amended at 50 FR 2270, Jan. 15, 1985; 51 FR
36972, Oct. 16, 1986; 59 FR 11381, Mar. 10, 1994]

33.211 Contracting officer’s decision.
(a) When a claim by or against a con-

tractor cannot be satisfied or settled
by mutual agreement and a decision on
the claim is necessary, the contracting
officer shall—

(1) Review the facts pertinent to the
claim;

(2) Secure assistance from legal and
other advisors;

(3) Coordinate with the contract ad-
ministration office or contracting of-
fice, as appropriate; and

(4) Prepare a written decision that
shall include a—

(i) Description of the claim or dis-
pute;

(ii) Reference to the pertinent con-
tract terms;

(iii) Statement of the factual areas of
agreement and disagreement;

(iv) Statement of the contracting of-
ficer’s decision, with supporting ration-
ale;

(v) Paragraph substantially as fol-
lows:
‘‘This is the final decision of the Con-
tracting Officer. You may appeal this
decision to the agency board of con-
tract appeals. If you decide to appeal,
you must, within 90 days from the date
you receive this decision, mail or oth-
erwise furnish written notice to the
agency board of contract appeals and
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provide a copy to the Contracting Offi-
cer from whose decision this appeal is
taken. The notice shall indicate that
an appeal is intended, reference this
decision, and identify the contract by
number. With regard to appeals to the
agency board of contract appeals, you
may, solely at your election, proceed
under the board’s small claim proce-
dure for claims of $50,000 or less or its
accelerated procedure for claims of
$100,000 or less. Instead of appealing to
the agency board of contract appeals,
you may bring an action directly in the
United States Court of Federal Claims
(except as provided in the Contract
Disputes Act of 1978, 41 U.S.C. 603, re-
garding Maritime Contracts) within 12
months of the date you receive this de-
cision’’; and

(vi) Demand for payment prepared in
accordance with 32.610(b) in all cases
where the decision results in a finding
that the contractor is indebted to the
Government.

(b) The contracting officer shall fur-
nish a copy of the decision to the con-
tractor by certified mail, return re-
ceipt requested, or by any other meth-
od that provides evidence of receipt.
This requirement shall apply to deci-
sions on claims initiated by or against
the contractor.

(c) The contracting officer shall issue
the decision within the following statu-
tory time limitations:

(1) For claims of $100,000 or less, 60
days after receiving a written request
from the contractor that a decision be
rendered within that period, or within
a reasonable time after receipt of the
claim if the contractor does not make
such a request.

(2) For claims over $100,000, 60 days
after receiving a certified claim; pro-
vided, however, that if a decision will
not be issued within 60 days, the con-
tracting officer shall notify the con-
tractor, within that period, of the time
within which a decision will be issued.

(d) The contracting officer shall issue
a decision within a reasonable time,
taking into account—

(1) The size and complexity of the
claim;

(2) The adequacy of the contractor’s
supporting data; and

(3) Any other relevant factors.

(e) The contracting officer shall have
no obligation to render a final decision
on any claim exceeding $100,000 which
contains a defective certification, if
within 60 days after receipt of the
claim, the contracting officer notifies
the contractor, in writing, of the rea-
sons why any attempted certification
was found to be defective.

(f) In the event of undue delay by the
contracting officer in rendering a deci-
sion on a claim, the contractor may re-
quest the tribunal concerned to direct
the contracting officer to issue a deci-
sion in a specified time period deter-
mined by the tribunal.

(g) Any failure of the contracting of-
ficer to issue a decision within the re-
quired time periods will be deemed a
decision by the contracting officer de-
nying the claim and will authorize the
contractor to file an appeal or suit on
the claim.

(h) The amount determined payable
under the decision, less any portion al-
ready paid, should be paid, if otherwise
proper, without awaiting contractor
action concerning appeal. Such pay-
ment shall be without prejudice to the
rights of either party.

[48 FR 42349, Sept. 19, 1983. Redesignated at
50 FR 2270, Jan. 15, 1985, and amended at 54
FR 34755, Aug. 21, 1989; 59 FR 11382, Mar. 10,
1994; 60 FR 48230, Sept. 18, 1995]

33.212 Contracting officer’s duties
upon appeal.

To the extent permitted by any agen-
cy procedures controlling contacts
with agency BCA personnel, the con-
tracting officer shall provide data, doc-
umentation, information, and support
as may be required by the agency BCA
for use on a pending appeal from the
contracting officer’s decision.

33.213 Obligation to continue perform-
ance.

(a) In general, before passage of the
Act, the obligation to continue per-
formance applied only to claims aris-
ing under a contract. However, Section
6(b) of the Act authorizes agencies to
require a contractor to continue con-
tract performance in accordance with
the contracting officer’s decision pend-
ing final decision on a claim relating
to the contract. In recognition of this
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